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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

DANA W. BROWN, as Assignee of and

as Part3' Substituted for Tlie Mann-

heim Assurance Co.,

Appellant,

vs. V No. 1226.

THE MERCHANTS' MARINE INS.

CO., LTD., et al..

Appellees.

Reply to Appellants' Answering Brief on Motion to Dismiss

Appeal.

AS TO PROPER PARTIES.

Counsel seem to overlook or mistake the main point of

our argument under this head. We admit that, without

summons and severance, a party in interest may appeal;

but he must make all parties in the court below parties

to the appeal, so that they will be before the appellate

court. We deny that the rights of the different parties

in this cause were several and not joint. There was a

fund in the registry of the court to be distributed to whom-

soever was lawfully entitled thereto. But this fund was

not sufficient to fully meet all the just claims against it,



so that it had to be distributed pro rata among the claim-

ants. And if any one of the claimants received more or

less than his or its proper share, would not the shares of

all the others be proportionately diminished or increased?

If so, and if distribution does not work an abandonment

of the right to appeal, as appellant contends, are not all

the parties to this suit interested in the appeal of any one

of them? Most assuredly they are; and if this were not

so, appellant, and the companies he claims to represent

would have no appealable interest in this suit, and no

standing in this court. Each of the orders of distribu-

tion herein might be considered as only a separate clause

of one decree.

Not one of the cases cited by appellant in his brief (pp.

6, 7, 8 and 9) is in point, because in them all the omitted

parties had no interest, either in maintaining or reversing

the decree, and consequently were not necessary parties

to the appeal. The appellant here has not brought in all

the parties necessary to the final adjudication of the case.

Suppose the appellant should prevail, how could there be

a distribution of the fund among those entitled? All the

parties interested in the litigation and who have a right

to be heard are not before the court; and, we repeat, all

parties in interest to the controversy, whether legal, equi-

table or in admiralty, on one side or the other, must be

brought into the court. The conclusion of this matter

is that if the appellant could not bring in all parties in-

terested, he should have applied for an order of summons

and severance, or its equivalent. We will content our-

selves with citing only one more authority than we have



already cited in our first brief. We did cite it at the hear-

ing of this motion. The syllabus in Sipperley et al. vs.

Smith et al., 155 U. S. 86, reads: "An appeal from a judg-

ment affirming a decree against defendants and interven-

ers was taken by certain of the interveners. No applica-

tion for summons and severance as to an intervener not

appealing, or any equivalent therefor, nor any order per-

mitting severance appeared in the record ; and no applica-

tion was made for the issue of citation to defendants or

leave to perfect the appeal as to them, and neither they

nor such interveners appeared. Held, that the appeal

should be dismissed'' ; citing authorities.

Foster in his Federal Practice, after giving the rule and

citing authorities for it, says : "There are two reasons for

this : that the successful party may be at liberty to proceed

in the enforcement of his judgment or decree against the

parties who do not desire to have it reviewed ; and that the

appellate tribunal shall not be required to decide a second

and third time the same question on the same record."

AS TO THE SUFFICIENCY OF THE ALLEGED AS-

SIGNMENT BY THE VARIOUS COMPANIES OF

THEIR INTERESTS IN CERTAIN POLICIES OF

INSURANCE.

Appellant claims an equitable assignment by a iutiub tr

of the companies which he attempts to represent, and prac-

tically concedes that he has no assignment from the others.

There is no use in rej^eating what was said on pages 9

and 10 of our former brief on this point, which please see.



AS TO WANT OF EVIDENCE.
Please see bottom of page 10 and top of page 11 of our

former brief on this point. Says this court in Ebner v.

Zimmerly, 118 Fed. 818: "As no evidence submitted at

the trial is contained in the record, it cannot be claimed

that the Court abused its discretion in the premises."

AS TO INSUFFICIENCY OF THE ASSIGNMENT OF
ERRORS.

Counsel cite Ben. Adm., and The Ethel, 31 Fed., as to

a general form and no necessity of an assignment of errors.

But the text-book and the decision were made long before

the rules of this court, or of the Supreme Court, were

adopted, and are consequently of no authority. Under

this court's Rules in Admiralty (Rule 1, and note), the as-

signment of errors is not required to be filed imth notice

of appeal, but must be sent up to the appellate court with

the apostles, as required in Rule 1 of the Admiralty Rules

of the Court. The eleventh rule of this Court applies,

also, to all appeals in admiralty as well as in equity and

to proceedings upon writs of error. Dufour vs. Lang, 4

C. C. A. 663. We cite a few other cases which flatly con-

tradict the views of counsel as to the office, form and ne-

cessity of an assignment of errors.

Van Gunden vs. Va. Coal & Iron Co., 3 C. C. A. 294

;

Richardson vs. Walton, 9 C. C. A. 604

;

Grape Creek Coal Co. vs. Farmers' Loan & Trust Co.,

12 C. C. A. 350

;

A. T. & S. F. R. Co. vs. Mulligan, 14 C. C. A. 547

;

Fla. Cent. & P. R. Co. vs. Cutting, 15 C. C. A. 597;

Doe vs. Waterloo Min. Co., 17 C. C. A. 190.
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A mere glance at the assignment of errors in this case

will show its ntter insiiflQciency. It is altogether too gen-

eral and too indefinite. The provision in Rule 52 of the

Admiralty Rules made by the Supreme Court, that "No

reasons of appeal shall be filed or inserted in the tran-

script, is evidently intended to exclude arguments from

the transcript. The decisions of the courts exclude rea-

sons or arguments even from the assignment of errors.

If there were any necessary conflict between Rule 52, par.

11, of the Admiralty Rules made by the Supreme Court,

and Rule 11 and Admiralty Rule 4, par. 8 of this Court,

this Court would never have adopted the latter. The only

authority we need, in this court, for the necessity of an

assigTiment of errors in an admiralty case, like the pres-

ent, ^ this Court's own rules. Rules were made to ex-

pedite business and for the convenience of the Court, and

the rules relied upon here are amply supported and en-

forced by both reason and authority.

We respectfully submit that this appeal should be dis-

missed.

B. S. GROSSCUP,

Proctor for Intervening Appellees.

LORENZO S. B. SAWYER,

Of Counsel.




